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--------------------------------------------------------------------------------

Test-fishery ruling puts crab season in jeopardy Fishermen expected to wait months in port as DFO can't fund research on moulting 

--------------------------------------------------------------------------------

MARK HUME VANCOUVER Usually, the worst thing commercial crab fishermen have to worry about on British Columbia's north coast is bad weather that keeps them in harbour for days at a time. 

But this year, the crews working in Hecate Strait have another concern -- they could be forced into port for 67 days because of a court ruling that has caught the industry and the Department of Fisheries and Oceans in a legal storm. 

Not only are the crabbers in danger of losing a big piece of their season but other sectors of the West Coast fishery have also been sent reeling by a Federal Court decision. 

The court has ruled it is illegal for DFO to pay for scientific research or other programs by selling the fish or crabs taken during that research. 

Under a long-standing practice, DFO has hired fishermen to gather data by "test fishing" for salmon, crabs or other species to determine population size and other things. But instead of paying the fishermen directly, it has allowed them to sell the catch and paid them from the profits, which sometimes amounted to millions of dollars. 

The Federal Court of Appeal ruled last year, however, that the practice had to stop because it meant that the Minister of Fisheries was in effect "paying with assets that did not belong to him." The fish are considered to be owned by the public and are not government property that DFO can convert to cash. 

The decision came from an action brought by a snow crab fisherman in New Brunswick, Jean-Victor Larocque, who objected to the practice, and it has shaken up fisheries across the country. 

"The Minister financed his scientific research program . . . by misappropriating, for all intents and purposes, resources that do not belong to him. He confused public funds and the public domain . . . he appropriated public domain. This cannot be," the panel of judges stated in June, 2006. 

Since the decision, DFO has not found a way to pay for research on the West Coast that was previously funded with fish sales. 

"Because of this situation, we could close within days," said Geoff Gould, executive director of the Area A Crab Association, which represents the 56 commercial boats in Hecate Strait that harvest $22-million worth of crabs annually. 

Mr. Gould said that for years, DFO has hired crab boats to do test fisheries to determine when the crabs have finished seasonal moults. 

But without funds to do that research, the fishery will remain closed longer to ensure that the crabs have grown new, hard shells before they are harvested. 

He said the fishermen could miss 67 fishing days this spring and summer and forgo a harvest worth $9-million. 

It would cost DFO about $300,000 to pay vessels to do what is known as a soft-shell test fishery to determine when the crab moult is finished. 

Ron McDonald, executive director of the Canadian Sablefish Association, said DFO has struggled with the court ruling, creating confusion in the industry. 

"We could have a number of fisheries in chaos," said Mr. McDonald, who wrote yesterday to the standing committee on fisheries and oceans to complain. 

He said DFO held test fisheries in B.C. in September last year, three months after the court ruling, raising $1-million through sablefish sales. 

"The Larocque ruling said you can't take fish and turn it into money, but even after Larocque . . . they continued to do it," Mr. 

McDonald said. 

Bob McKamey, director of the Area E Gillnetters Association, said DFO did the same thing on the Fraser River with a scientific salmon fishery that raised $1-million. The money was to be used to restore endangered sockeye salmon stocks in Cultus Lake. 

But Mr. McKamey said after the court ruling, fishermen stopped payment of the $1-million, fearing it would be illegal. The money is being held in trust until the matter is cleared up. 

Mr. McKamey said DFO hasn't come up with substitute funding and is putting pressure on fishermen to get the money. He said DFO has said that without the money, the sockeye-restoration project will be harmed. 

"We are quite disturbed by what appears to be an attempt at coercion," he wrote in a letter to DFO. 

Bob Rezansoff, director of the Commercial Salmon Advisory Board, a group that advises DFO, said the government arranged the scientific salmon fishery before the Federal Court decision -- and then followed through despite it. 

"The decision to catch the fish was pre-Larocque. . . . We went ahead and did it [after] not knowing the implications of the decision," he said. 

Steve Outhouse, director of communications for Fisheries Minister Loyola Hearn, said his office is looking into the matter. 

